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186 Ky. 124, 216 S. W. 348; Floyd County v. Allen (1910) 137 Ky. 575, 126 
S. W. 124; 27 L. R. A. (n. s.) 1125, note. But as the latter generally does not 
fully compensate the plaintiff, an action in quasi-contract is often attempted. Here 
unanimity of judicial opinion ceases. Municipal corporations were early subject 
to the same duties for benefits received as were individuals, so that recoveries in 
quasi-contract were permitted in any of the three classes. Argenti v. City of San 
Francisco (i860) 16 Calif. 256. Perhaps due to the nefarious character of certain 
types of agreements, the courts changed their position, so that today in the first 
class of cases a recovery in quasi-contract is seldom permitted. Reams v. Cooley 
(1915) 171 Calif. 150, 152 Pac. 293; Ann. Cas. 1917 A 1260, note; (1920) 34 
Hakv. L. Rev. 439. In the second class of cases there is a growing minority 
which grants a recovery in quasi-contract, for the reason that the policy of con- 
trolling the city's contract power is obviously less endangered. For the same 
reason, in the third class the greatest proportion of recoveries against the city in 
quasi-contract is allowed. The plaintiff in the instant case ought to be able to 
recover in quasi-contract from the individual citizens who used the extinguishers 
to save their homes, arguing from the analogy of cases where goods have been 
furnished a defendant at his request, in the mistaken belief of the existence of a 
valid contract with him — here with a third person, the municipal corporation. 
Vickery v. Ritchie (1909) 202 Mass. 247, 88 N. E. 835; 26 L. R. A. (n. s.) 810, 
note. But the plaintiff would have to sue innumerable defendants — if he could find 
them — and to recover in specie from the city would be to receive some empty 
extinguishers, or their value when emptied. It is submitted that the policy reflected 
in the increasing responsibility of a municipality for its torts should permit a 
recovery in quasi-contract, on the usual principles of equity and good conscience, 
where, as here, none of the elements which should bar recovery in any one of the 
three classes exists. Comments (1919) 29 Yale Law Journal, 911; Notes 
(1920) 20 Col. L. Rev. 772. It should certainly be permitted if the case is of 
the second or third type, and perhaps it should be so even if it is of the first, 
where the facts as here, show good faith, no attempt to overburden, the municipality, 
a serious emergency which made the fire chief an agent by necessity, and undoubted 
benefits received by the municipality through its citizens. See Frank v. Board of 
Education (1917) 90 N. J. 273, 100 Atl. 211; Sheehan v. City (1902, Sup. Ct.) 
37 Misc. 432, 75 N. Y. Supp. 802. 

Railroads — Adverse Possession — Use of Part of Public Highway. — Under 
a statute authorizing railroad companies to cross highways but imposing the duty 
of restoring the highway "as near as may be to its former state so as not unneces- 
sarily to impair its usefulness .... and as may be satisfactory to the Com- 
missioners of highways of the town" in which the crossing was desired (N. Y. 
Laws, 1848, ch. 195, sec. 5) , the defendant, sixty years before, when the community 
was rural, had built abutments for an overhead crossing and had continuously 
paid taxes upon the land covered. The district became incorporated in the plain- 
tiff city, which brought an action to compel the company to remove the abutments. 
Held, that the defendant must remove the abutments. City of Mount Vernon v. 
N. Y., N. H., & H. Ry. (1922) 232 N. Y. 309, 133 N. E. 900. 

By the weight of authority an individual or corporation cannot gain rights in 
a public highway or street by adverse user or possession; and, as a corollary, 
public officers cannot without legislative authority confer such rights upon an 
individual or corporation. Driggs v. Phillips (1886) 103 N. Y. 77, 8 N. E. 514; 
Delaware, L. & W. Ry. v. City of Buffalo (1899) 158 N. Y. 266, 53 N. E. 44. 
In many jurisdictions, however, including some which follow the above rule, 
it is held that a municipal corporation may be estopped from asserting its rights 
in a portion of a street where permanent improvements have been made or money 
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expended in reliance upon the acquiescence of municipal officers. City of Los 
Angeles v. Cohn (1894) 101 Calif. 373, 33 Pac. 1002; see 3 Dillon, Municipal 
Corporations (5th ed. 1911) sec. 1194. This inconsistency of position has been 
justly criticised. Ralston v. Weston (1899) 46 W. Va. 544, 33 S. E. 326. New 
York has avoided such an anomaly. The decision in the instant case thus depended 
upon whether the company was authorized under the statute to erect and maintain 
abutments within the limits of the highway. The language of the statute perhaps 
implies that a railroad crossing may to some extent impair the usefulness of a 
highway, and if the public necessities did not require a greater width of roadway 
between the abutments than was left, the defendant seems to have complied with 
the law. People v. N. Y., N. H. & H. Ry. (1882) 89 N. Y. 266; see 3 Elliott, 
Railroads (3d ed. 1921) sec. 1577, note 88. The court held, however, first that the 
statute did not authorize the company to appropriate permanently any part of the 
highway for abutments; secondly, that the consent of the highway commissioners 
was therefore immaterial ; and thirdly, that even if the abutments were lawfully 
erected in the first instance the duty of preserving the highway "in its former 
state of usefulness" is a continuous one and a railroad, therefore, must make such 
changes as are reasonably necessary for the increased needs of the public. 
Although it is perhaps rather strained to hold that under this statute a railroad's 
duty in regard to the character of crossing is enlarged pari passu with the public 
necessity, the result accords with that reached by other courts in interpreting 
similar, though more explicit, statutory or charter provisions. See 3 Elliott, 
op. cit. sees. 1579, 1580. 

Waste — Ameliorating Waste — Effect of Short-Term Lease. — Without the 
consent of the plaintiff, the owner of the building, the defendant, an assignee of 
a lease expiring in January, 1932, made substantial alterations on the premises 
which enhanced the value of the property. The plaintiff sought an injunction to 
restrain waste and a mandatory injunction directing the defendant to restore the 
premises to their original condition. Held, that the injunctions should issue. 
McDonald v. O'Hara (1921, Sup. Ct.) 117 Misc. 517, 192 N. Y. Supp. 545. 

Waste is the destruction or material alteration or deterioration of the freehold 
or of the improvements forming a material part thereof, by any person rightfully 
in possession but who has not the fee title or the full estate. Coke, Littleton, sec. 
53a; Bee Bldg. Co. v. Peters Trust Co. (1921, Neb.) 183 N. W. 302. It was the 
rule at early common law that any material alteration of buildings on leased 
premises by a tenant was waste even though the value of the property was increased 
by the alterations. Cole v. Green (1682, K. B.) 1 Lev. 309. There are dicta in 
many modern cases to the same effect. See Hamburger & Dreyling v. Settegast 
(1910) 62 Tex. Civ. App. 446, 131 S. W. 639; F. W. Woolworth Co. v. Nelson 
(1920, Ala.) 85 So. 449. It has been held that a provision in the lease allowing 
the lessee to make alterations in the building did not privilege him to tear down 
and destroy the building even though he proposed to substitute a better one. 
Davenport v. Magoon (1884) 13 Or. 3, 4 Pac. 299. Where a life tenant began 
to tear down a dwelling house with the professed object of replacing it with a 
better building, alleging the dwelling as unfit for use, it was held that he would 
be restrained from so doing since, as the court said, it was beyond its province 
to inquire whether the tenant would ever replace it with a better, or as good a 
building, or any building. A further reason assigned was that it might become 
an impossibility for him to perform no matter how willing he might be. Dooly v. 
Stringham (1885) 4 Utah, 107, 7 Pac. 405. The removal of a valueless building 
by a life tenant has been held not to be an act of waste where owing to changed 
conditions such removal was necessary for the profitable use of the property, but 
it appears from the same case that a different view would be taken in the case 



